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DIGEST 

Under a two step procurement, awardee's step two bid for 
base and option quantities is not considered materially 
unbalanced, and thus subject to rejection as being 
nonresponsive, where the protester fails to show that the 
option quantities were not reasonably expected to be 
exercised and that award to firm will not result in t h e  
lowest ultimate cost to the government. 

DBCI SIOlO 

Paccar Defense Systems protests the award of a contract to 
Freightliner Corporation under invitation for bids (IFB) 
No. DAAE07-88-B-J069 issued by the U.S. Army 
Tank-Automot ive Command. The protester contends that the 
awardee's bid is nonresponsive because it is unbalanced. 

We deny the protest. 

On February 19, 1988, the agency issued the solicitation for 
production and delivery of the M915A2 truck tractor and the 
M916A1 light equipment transport as the first step of a 
two-step-sealed-bid procurement in accordance with the 
Federal Acquisition Regulation (FAR), Subpart 14.5 (FAC 84- 
12). In step one, offerors submitted technical proposals 
but did n o t  submit prices or cost estimates: in step two, 
each firm that had submitted an acceptable technical 
proposal in step one was invited to submit a sealed bid. 
The agency desired to purchase a nondevelopmental item 
which would meet performance specifications and required 
that a l l  potential bidders offer vehicles comprised of 
commercially proven components, - i.e., manufactured, marketed 
and sold in substantial quantities within the heavy truck 
transport industry for at least 1 year prior to issuance of 
the IFB. 



Four o f f e r o r s  submit ted t e c h n i c a l  proposa ls  on A p r i l  29, 
1988, t h e  agency determined t h a t  a l l  four  had submi t ted  
accep tab le  p roposa l s  and t h a t  each proposal  demonstrated 
t h a t  the proposed c o n f i g u r a t i o n  and components had m e t  t h e  
product  exper ience  q u a l i f i c a t i o n  requirement. On J u l y  1 1 ,  
t h e  agency i n v i t e d  a l l  four  potent ia l  c o n t r a c t o r s  t o  submit 
b i d s  under  s t e p  two by August 23 f o r  385 t r u c k  t rac tors  and 
397 equipment t r a n s p o r t s ,  p lus  a 200 percent op t ion  t o  be 
exe rc i sed  by 1991 . The I F B  s t a t e d  t h a t  i n  accordance w i t h  
FAR S 52.214-10 ( F A C  84-5) a f i rm,  f ixed-pr ice  c o n t r a c t  
would be awarded to t h e  r e spons ib l e  bidder ,  whose b id ,  
conforming t o  t h e  s o l i c i t a t i o n ,  would be most advantageous 
t o  t h e  government cons ider ing  only p r i c e  and t h e  
p r i c e - r e l a t e d  f a c t o r s  s p e c i f i e d  elsewhere i n  t h e  
s o l i c i t a t i o n .  These p r i c e  r e l a t e d  f a c t o r s  included exercise 
taxes f o r  f o r e i g n  sources  and t r a n s p o r t a t i o n  charges  f o r  
F.O.B. o r i g i n  terms. In a d d i t i o n ,  t h e  s o l i c i t a t i o n  included 
FAR S 52.217-5 ( F A C  84-37) which advised b idde r s  t h a t  t h e  
government would e v a l u a t e  b ids  on t h e  t o t a l  p r i c e  f o r  t h e  
base requirement and a l l  op t ions ,  and f u r t h e r  advised  t h a t  
t h e  government could reject an o f f e r  as nonresponsive i f  it 
were m a t e r i a l l y  unbalanced as t o  p r i c e s  f o r  t h e  b a s i c  
r equ i r emen t  and t h e  o p t i o n  q u a n t i t i e s .  

Two of the  c o r p o r a t i o n s  t h a t  submit ted accep tab le  t e c h n i c a l  
proposa ls  d e c l i n e d  t o  p a r t i c i p a t e  i n  t h e  second s t e p ,  
l eav ing  F r e i g h t l i n e r  and Paccar as t h e  only b idders .  The 
p r o t e s t e r  o f f e r e d  a p r i c e  of  $98,657,574 f o r  t h e  b a s i c  
q u a n t i t y ,  v e r s u s  F r e i g h t l i n e r ' s  p r i c e  of $108,686,488. 
Never the less ,  F r e i g h t l i n e r ' s  op t ion  p r i c e s  were so much 
lower t h a n  t h e  p r o t e s t e r ' s  t h a t  i t s  t o t a l  eva lua ted  bid 
p r i c e  of $252,401,448 ( v e r s u s  $283,290,340 f o r  t h e  
p r o t e s t e r )  was determined t o  be low o v e r a l l . l /  - 
On September 20, 1988, t h e  agency awarded c o n t r a c t  
N o .  DAAE07-88-C-Jg15 t o  F r e i g h t l i n e r ;  Paccar f i l e d  t h i s  
p r o t e s t  3 days l a t e r ,  charging t h a t  t h e  F r e i g h t l i n e r  b i d  
w a s  m a t e r i a l l y  unbalanced and should have been r e j e c t e d  as 
nonresponsive.  

1 /  F r e i g h t l i n e r  bid $113,266 p e r  u n i t  f o r  t h e  basic M91SA2 
q u a n t i t y ,  $75,362 p e r  u n i t  f o r  t h e  opt ion  q u a n t i t y ;  Paccar 
b i d  $97,990 per u n i t  f o r  t h e  basic and $98,851 per  u n i t  f o r  
t h e  opt ion.  For t h e  M916A1, F r e i g h t l i n e r  bid $146,598 p e r  
u n i t  f o r  t h e  b a s i c  q u a n t i t y  and $109,270 per  u n i t  f o r  o p t i o n  
q u a n t i t i e s ;  Paccar  b id  $140,371 p e r  u n i t  and $138,063 p e r  
u n i t  r e s p e c t i v e l y .  The t o t a l  b i d  p r i c e  included va r ious  
s uppo r t  items . 
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Our Off ice h a s  r ecogn ized  t h a t  unbalanced b idd ing  en ta i l s  
two aspects. The f i r s t  is a mathemat ica l  e v a l u a t i o n  of t h e  
b i d  t o  d e t e r m i n e  whether  each  b id  i t e m  carries i ts  s h a r e  of 
t h e  cost of t h e  work p l u s  p r o f i t ,  o r  whether t h e  b i d  is 
based  on nominal p r i c e s  f o r  some work and enhanced p r i c e s  
f o r  o t h e r  work. The second aspect--material unbalancing--  
i n v o l v e s  a n  a s s e s s m e n t  of t h e  c o s t  impact of a 
ma themat i ca l ly  unbalanced b i d .  A b i d  i s  m a t e r i a l l y  
unbalanced i f  there  is a r e a s o n a b l e  doubt  t h a t  award t o  t h e  
b i d d e r  s u b m i t t i n g  t h e  m a t h e m a t i c a l l y  unbalanced b i d  w i l l  
r e s u l t  i n  t h e  l o w e s t  u l t i m a t e  c o s t  t o  t h e  government.  
Consequent ly ,  a m a t e r i a l l y  unbalanced b i d  may n o t  be 
a c c e p t e d .  See A p p l i c a t o r s ,  Inc . ,  B-215035, June 2 1 ,  1984, 
84-1 CPD 11 m. 
F r e i g h t l i n e r  e x p l a i n s  t h a t  i t s  b i d  w a s  des igned  for 
r ecove ry  of a l l  volume independen t  one-time c o s t s  ove r  t h e  
base q u a n t i t y .  Such c o s t s  i n c l u d e d  some e n g i n e e r i n g  c o s t s ,  
p l a n t  i nves tmen t ,  s u c h  as purchase  of  management i n f o r m a t i o n  
sys tem hardware and s o f t w a r e  and changeover  c o s t s  due t o  
m i l i t a r y  q u a l i t y  c o n t r o l  c o n s t r a i n t s  and l e a r n i n g  c u r v e .  
The p r o t e s t e r  a r g u e s  t h a t  t h e r e  s h o u l d  be no s u b s t a n t i a l  
"one-time" c o s t  inasmuch as t h e  awardee shou ld  have  been  
o f f e r i n g  and s h o u l d  s u p p l y  commerc ia l ly  a v a i l a b l e ,  proven 
nondevelopmental  items; t h e  p r o t e s t e r  c h a r g e s  t h a t  
F r e i g h t l i n e r ' s  h i g h e r  f i r s t  y e a r  c o s t s  canno t  be a t t r i b u t e d  
s o l e l y  t o  n o n r e c u r r i n g  costs.2J 

However, even assuming t h a t  F r e i g h t l i n e r ' s  b i d  w a s  
mathematically b a l a n c e d ,  t h e r e  must a l s o  be a showing t h a t  
i t  w a s  m a t e r i a l l y  unbalanced .  
8-216172, May 13 ,  1985, 85-1 CPD 11 534 . I n  t h i s  r e g a r d ,  t h e  

Gichner  Mobile Systems,  

2 /  Paccar a l s o  a r g u e s ,  i n  t h e  a l t e r n a t i v e ,  i n  i ts r e p o r t  
comments f i l e d  November 16 ,  t h a t  F r e i g h t l i n e r  m u s t  n o t  be 
o f f e r i n g  commerc ia l ly  a v a i l a b l e ,  nondevelopmental  items and 
t h a t  it was t h e r e f o r e  nonrespons ive  t o  the s t e p  one r e q u e s t  
f o r  t e c h n i c a l  p r o p o s a l s .  The p r o t e s t e r  o f f e r s  no s u p p o r t  
f o r  t h i s  a l l e g a t i o n  beyond F r e i g h t l i n e r ' s  low p r i c e .  S i n c e  
t h e  p r o t e s t e r  bases i t s  p r o t e s t  on t h e  a c c e p t a n c e  of 
F r e i g h t l i n e r ' s  low p r i c e ,  o f  which it was aware on o r  abou t  
September 20, t h e  d a t e  of award, i ts  p r o t e s t  s h o u l d  have  
been  f i l e d  w i t h i n  10 d a y s  of t h a t  d a t e  as r e q u i r e d  by our 
Bid P r o t e s t  R e g u l a t i o n  S 2 1 . 2 ( a ) ( 2 )  (19881, and t h u s  is  
un t ime ly .  In  any e v e n t ,  we have reviewed t h e  a g e n c y ' s  
t e c h n i c a l  e v a l u a t i o n  of F r e i g h t l i n e r ' s  p r o p o s a l  i n  camera 
and have  found no e v i d e n c e  t o  s u p p o r t  t h i s  a l l e g a t i o n .  
t h i s  connec t ion ,  s e v e r a l  of t h e  major components o f f e r e d  by 
F r e i g h t l i n e r  are t h e  same commerc ia l ly  a v a i l a b l e  models 
o f f e r e d  by Paccar. 

I n  
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agency a d v i s e s  t h a t  w h i l e  some funding  of t h i s  program has 
been c u t  from r e c e n t  a p p r o p r i a t i o n  b i l l s ,  t h e  r e c o r d  
i n d i c a t e s  t h a t  t h e r e  is money and in te res t  from b o t h  t h e  
Army Reserve and  N a t i o n a l  Guard s u f f i c i e n t  t o  i n s u r e  
exercise of t h e  o p t i o n  q u a n t i t i e s .  The r eco rd  f u r t h e r  
i n d i c a t e s  t h a t  t h e  breakeven  p o i n t  f o r  e x e r c i s e  of t h e  
o p t i o n ,  t h a t  is  t h e  q u a n t i t y  a t  which F r e i g h t l i n e r  becomes 
low is as f o l l o w s :  419 t r u c k  t r a c t o r s  o r  342 equipment  
t r a n s p o r t s  o r  188 of  each v e h i c l e .  This means t ha t  t h e  Army 
needs t o  exercise a p p r o x i m a t e l y  25 p e r c e n t  of t h e  o p t i o n  
q u a n t i t y  b e f o r e  F r e i g h t l i n e r  becomes low. The Army r e p o r t s  
i ts p r o j e c t i o n  is  f o r  f u n d s  s u f f i c i e n t  t o  o b t a i n  288 o p t i o n  
v e h i c l e s  i n  f i s c a l  y e a r  1989 and 118 v e h i c l e s  i n  1990. The 
Army a l s o  r e p o r t s  t h a t  t h e  200  p e r c e n t  o p t i o n  was p r e d i c a t e d  
on a n t i c i p a t e d  p u r c h a s e s  by the  N a t i o n a l  Guard and o t h e r  
s e r v i c e  r e s e r v e s .  In  t h i s  c o n n e c t i o n ,  t h e  Army r e p o r t s  t h a t  
t h e  N a t i o n a l  Guard p l a n s  t o  buy 300 equipment t r a n s p o r t s  and 
t h e  Army Reserve  75 equipment  t r a n s p o r t s  and t h a t  o t h e r  
s e r v i c e  r e s e r v e s  have expres sed  i n t e r e s t s  i n  a c q u i r i n g  t h e s e  
v e h i c l e s ,  b u t  are d e l a y i n g  f i r m  o r d e r s  pending t h e  
comple t ion  of f i r s t  a r t i c l e  t e s t i n g .  

Our O f f i c e  has found material unba lanc ing  o n l y  where 
estimates f o r  t h e  work i n  q u e s t i o n  are n o t  v a l i d  o r  where 
e v a l u a t e d  o p t i o n s  are n o t  r e a s o n a b l y  e x p e c t e d  t o  be 
exercised. S l e t t e n  C o n s t r u c t i o n  Co., B-227829.2, Nov. 24, 
1987, 87-2 CPD 11 51 1. While t h e  p r o t e s t e r  d i s c u s s e s  i n  
d e p t h  t h e  fund ing  d i f f i c u l t i e s  a f f e c t i n g  t h i s  procurement ,  
i t s  d i sag reemen t  w i t h  t h e  a g e n c y ' s  e x p e c t a t i o n  of o b t a i n i n g  
fund ing  does  n o t  e s t a b l i s h  as unreasonab le  t h e  a g e n c y ' s  
e x p e c t a t i o n  of buying s u f f i c i e n t  o p t i o n  q u a n t i t i e s  t o  i n s u r e  
t h a t  F r e i g h t l i n e r ' s  b i d  w i l l  u l t i m a t e l y  p r o v i d e  t h e  lowes t  
c o s t  t o  t h e  government .  

The p r o t e s t  is d e n i e d .  

6 G e n e r a l  L r i n &  Counse l  

4 B-232530.2 




